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,ATTORNEY GESERAL December 14,199s 

Mr. John Steiner 
Division Chief 
City of Austin 
Law Department 
P.O. Box 1088 
Austin, Texas 78767-1088 

Dear Mr. Steiner: 
OR98-3 104 

You ask whether certain information is subject to required public disclosure under 
the Texas OpenRecords Act (the “act”), chapter 552 ofthe Government Code. Your request 
was assigned ID# 120158. 

The City of Austin (the “city”) received a request for “a copy of all responses” to a 
specified Request for Proposal. In response to the request, you submit to this office for 
review the records which you assert are responsive. ’ You state that “documentation which 
were not marked proprietary have been released to the requestor.‘” However, you assert that 
“portions ofthe documentation should be excepted t?om public disclosure based on the third 
party’s privacy or property interests under sections 552.101 and 552.110 of the Texas 
Govermnent Code.” We have considered the exceptions you claim and reviewed the 
submitted information. 

Pursuant to section 552.305, we notified Accelerated Technology Laboratories, Inc. 
(“ATL”), ChemWare, Inc. (“ChemWare’), and L.I.M.S. USA, Inc. (“LIMS”), whose 
proprietary interests*may be implicated by this request for information, and provided them 
with an opportunity to claim that the information at issue is excepted from disclosure. See 
Gov’t Code 5 552.305; OpenRecords DecisionNo. 542 (1990). The notification states that 
if the company does not respond within 14 days of receipt, this office will assume that the 
company has no privacy or property interest in the requested information. However, only 

‘You have submitted to’tbis office information that apparently was sent for informational purposes 
only. In this ruling, we do not address that information. 

‘We note that information is not confidential under the Open Records Act simply because the party 
submitting it to a governmental body anticipates or requests that it be kept confidential. Open Records 
DecisionNo. 479 (1987). 
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ATL and ChemWare responded to our notification. Since LIMS did not respond to our 
notification, we assume that their company has no property or privacy interest in the 
information. Therefore, we have no basis to conclude the information about LIMS is 
excepted from required public disclosure, and conclude it must be released. Consequently, 
we will only consider whether the requested information relating to ATL and ChemWare is 
excepted from disclosure under section 552.110. 

Section 552.110 protects the property interests ofprivate persons by excepting from 
disclosure two categories of information: (1) “[a] trade secret” and (2) “commercial or 
financial information obtained from a person and privileged or confidential by statute or 
judicial decision.” This office cannot conclude that information is a trade secret unless the 
governmental body or company has provided evidence of the factors necessary to establish 
a trade secret claim. Open Records Decision No. 402 (1983). In determining whether 
particular information constitutes a trade secret, this office considers the Restatement’s 
definition of trade secret as well as the Restatement’s list of six trade secret factors. 
RESTATEIVENTOFTORTS $757 cmt. b (1939).’ Facts sufficient to show the applicability of 
these factors have not been provided by either ATL or ChemWare. See Open Records 
Decision No. 363 (1983) (third party duty to establish how and why exception protects 
particular information). Therefore, the requested information concerning ATL and 
ChemWare is not excepted from disclosure under the trade secret prong of section 552.110. 

We next consider whether the information at issue constitutes confidential 
“commercial or financial information.” Commercial or financial information is excepted 
from disclosure under the second prong of section 552.110. In applying the “commercial or 
financial information” branch of section 552.110, this office now follows the test for 
applying the correlative exemptionin theFreedom ofInformation Act, 5 U.S.C. $552(b)(4). 
See Open Records Decision No. 639 (1996). That test states that commercial or financial 
information is confidential if disclosure of the information is likely either (1) to impair the 
government’s ability to obtain necessary information in the firture; or (2) to cause substantial 
harm to the competitive position of the person from whom the information was obtained. 
See National Parks & Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974). 

? 

are: 
3The six factors that the Restatement gives as indicia of whether information constitutes a trade secret 

(I) the extent to which the information is known outside of [the company]; (7.) the extent 
to which it is known by employees and others involved in [the company’s] business; (3) the 
extent of measures taken by [the company] to guard the secrecy of the information; (4) the 
value of the information to [the company] and [its] competitors; (5) the amount of effort or 
money expended by [the company] in developing the information; (6) the ease or diffkulty 
with which the information could be properly acquired or duplicated by others. 

RESTA~OFTORTS $757 ant. b (1939);seeolso OpenRecords Decision Nos. 319 at 2 (IPSZ), 306 at 2 (1982), 
255 at 2 (1980). 
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Consequently, if a governmental body or other entity can meet the test established in 
National Parks, the information may be withheld from disclosure. 

“To prove substantial competitive harm, the party seeking to prevent disclosure must 
show by specific factual or evidentiary material, not conclusory or generalized allegations, 
that it actually faces competition and that substantial competitive injury would likely result 
from disclosure.” Sharyland Water Supply Corp. v. Block, 755 F.2d 397,399 (5th Cm), cert. 
denied, 471 U.S. 1137 (1985) (footnotes omitted). ATL’s brief to this office asserts that the 
“ATL proposal was in response to a request for information that the city of Austin had 
solicited . . . [and] ATL would like to request that this information not be made available 
to our competitors as it contains proprietary information and trade secrets.” ChemWare 
responded to our notification by arguing that most of the requested information, except for 
Attachment G, is excepted from disclosure under section 552.110 as “trade secrets or 
confidential and commercial information.“4 Neither ATL nor ChemWare has sufticiently 
established that releasing the requested information would likely cause them to suffer 
substantial competitive injury. Therefore, we conclude that the requested information is not 
excepted from disclosure pursuant to section 552.110. 

We next address whether section 552.101 requires the city to withhold any of the 
submitted information. Section 552.101 excepts from disclosure information considered to 
be confidential by law, either constitutional, statutory, or by judicial decision. However, we 
are not aware of any law that would render the information at issue confidential.? Therefore, 
because no party has shown that the requested information is excepted from disclosure, it 
must be released to the requestor. 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Assistant Attorney General 
Open Records Division 

4We also note that Attachments E, F, G and H either were blank pages with headings or were not 
submitted at all. 

‘Corporations do not have a protected common-law privacy interest. Gpen Records Decision Nos. 
620 (1993), 192 (1978). 
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SHfrho 

Ref.: ID# 120158 

Enclosures: Submitted documents 

CC: Mr. Jim McDowell 
President 
Analytical Automation Specialists, Inc. 
11723 Sunbelt Court 
Baton Rouge, Louisiana 70809 
(w/o enclosures) 

Mr. Itschak Friedman 
L.I.M.S. USA, Inc. 
4000 Hollywood Blvd., Suite 240 North 
Hollywood, Florida 33021 
(w/o enclosures) 

Mr. Robert J. Whitehead 
Vice President, Director of Business Development 
ChemWare, Inc. 
5922 Six Forks Road 
Raleigh, North Carolina 27609 
(w/o enclosures) 

Ms. Christine Paszko, Ph.D. 
Director of Sales and Marketing 
Accelerated Technology Laboratories, Inc. 
940 Emmett Avenue, Suite 12 
Belmont, California 94002 
(w/o enclosures) 
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